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The primary author of the legislatlon explains how
It substantially Improves credltor protecﬂon

By Stephen E. Greer, sole practitioner, Anchorage A}aska

15,' Alaska Governor Frank Murkowski slgnéd Into law & new
bill that passed the 23rd Alaska legislature by unanimous

limits the class of creditors that can be considered “pre-exist-
.Ing creditors” with the right to an unlimited statute of limitations dur-
ing which to bring a fraudulent conveyance action against a settlor. But
there is a lot more to Alaska’s new laws. -

DYNASTY TRUSTS
Changa in the law for dynasty trusts are, in order of importance:

No need to WOrry ¢ COURTS CANNOT COMPEL DISTRIBUTIONS OR
ATTACH BENEFICIAL INTEREST. One of the principle rea-

“now that a JUdge sons for creating a dynasty trust {s to provide creditor protec-

might order a  ton for third-party beneficiarles. Creditor protection is depen-
distribution, dent on the protection given by a spendthrift clause ar:d the law

. ) of the state where the trust administration occurs. Alaska’s
wh 'Ch a creditor spendthrift clause provides extremely powerful protection
could then attach, because it bars all creditors from attaching trust assets before
‘ payment or delivery of the assets to the benefictary. This pro-

tection includes claims brought agalnst a benefidlary by spouses for
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AIaska~Adopté a New Trust Law

fitor claims. Now, for the first time, a domestic self—settled‘
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support, ex-spouses for alimony,
providers of necessltles, tort credltors
and clalms for child supporL This
protection continues as Jong as the
assets remnaln In trust and ends when
the trust assets are pald or delivered
to the beneﬂdary

Previously, practitioners were
concerned that an Alaska judge
might circuravent this protection by
ordering the trustee to make a dis-
tribution to the beneficlary, which
then could be attached by a credi-
tor. That worry was put to rest by a
provision in the new state law stat-
ing that an attachment or other
order may not be made against the
trustee with respect to a beneficla-

.1y's nterest held in trust.’

. BENEFICIAH’Y CONTROL WITH
NO LOSS IN PROTECTION. In
many circumstances, a settlor
would lke to give a beneflciary as

much control as possible, provided
there is no loss in credltor protec-
tion. Toward this end, many settlors
want the beneficlary to serve as the.

Now one can name

a non-resident
beneficiary as a

co-trustee without

compromising

creditor protection.

sole trustee. The trend in the law,
however, Is to treat a beneficlary
serving as the sole trustee-as having
a limited form of ownership. The
Restatement of the Law Third,
Trusts provides that when a benefl-
clary Is appointed as the sole
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trustee, a clajmant can reach the
maximum amount that the benefl-
clary could distribute to himself,
The bill, In marked contrast to the
. Restatement, provides a
spendthrift provision will
be valid, even though the
beneficlary s appolnted
the sole trustee.”
If a beneflciary Is
polnted the sole trustee,
the beneficlary’s authotlty
to make a trust distrbu-
tion to himself must be
limited to an ascertainable
standard that relates to
the beneficlary’s health,

educatiofi, maintenance or support,

to avold having the assets lncluded
in the beneficlary’s taxable estate.”
This restriction might place an
unwanted ceillng on the level of dis-
tributions that can be made to the
benefidary To get around i, the
trust Instrument could provide that
the beneficlary, serving as a co-
trustee, would have the authority to
make distributlons to himself ‘that
are limited to an ascertainable stan-
dard, while an Alaskan trustee,
independent of the beneflclary
within the meanlng of Internal
Revenue Code Section 672(c),
would have the authority to make
distributions to the beneficlary
unrelated to this standard.

If the beneficlaries are not resi-
dents of Alaska, there should be a
direct expression of intent that the
administration of the trust occur in
Alaska, and that there always be
one trustee who is a "qualified per-
son’ as defined in Alaska Statutes
13.36.390(2).” Before the new
Alaska law; creditdr protection for
non-residents could be achieved
only by appointing an Independent
trustee with dlscretionary authority
to make trust distrlbutions. It is now
possible to name a non-resldent
beneficiary as a co-trustee with dls-
tributlon authorlty without com-
promlsing creditor protection.
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* MERE POSSESSION OF A
GENERAL POWER OF APPOINT-
MENT DOES NOT EXPOSE THE
ASSETS TO CREDITOR GLAIMS.
In every large estate, it Is possible
that distributions will be made to
subtrusts — which may or may '
not be exempt from generation-
skipping transfer taxes. Because
the estate tax Is progressive, fed-
eral taxes payable at death often
will be less if the assets in a non-
exempt trust are exposed to
estate tax at the benefidary’s
death (rather than having the
assets exposed to generatton-
skipping transfer tax). To accom-
plish this, a benefidary in a non-
exempt trust can be given a testa-
mentary general power of
appointment that will result in the
trust assets being included in the
benefidary’s estate tax base.

One of the most important provi-
sions of Alaska's new law states that a
beneficiary can have a general power
of appointment and the assets subject
to this power can not be attached by

' the beneficlarys creditors.” This pro-

tection exists regardless of whether
the power of appolntrhent is testa-
mentary or presently exerdsable.

The posltion of the Restatement of
the Law, Property Second as it relates
to both an unexerdsed testamentary
general power of appointment and an
unexercised but presently exercisable
general power of appointment, ls that
the appointive assets cannot be sub-
Jected to the clalms of a beneflclary’s
creditors, unless provided by statute.”
The theory is that until the donee
exerclses the power, he has not

~ accepted enough control over the

appointive assets to confer the equiv-
alent of ownership.” If a beneficlary
exerclses a testamentary or a present-
ly exercisable general power of
appointment, the appointive assets
can be reached by creditors.”
Nonetheless, mere possession of a
power of appointment, potentlally
exercisable In favor of a donee’s cred-
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ttors, Is consldered a general power of
appolntment under Treasury Regu-
latlons Section 20.2041-1(c). '
This provision Is also important
In any trust that has given a benefi-

Alaska has corrected
a major defect
commuon in
self-settled laws.,
It now provides a
definition for a
“nre-existing creditor.”

ciary a Crummey withdrawal right.
The Restatement of the Law Third,
Trusts considers a beneflciary with a
Crummey right to be the owner of
the property over which the rights
could be exercised, thus exposing
the trust to creditors’ claims.” In
Alaska, a beneficlary can have a
Crummey withdrawal right and the
trust assets can be protected from
creditors’ clalms.

* USE PROVISIONS RESPECT-
ED. A use provision allows a trustee
to make trust assets avallable to the
beneficlary. The new Alaska law
states that property: may be-made
avallable for the use of a beneficlary
without belng consldered a distrib-
ution, thus insulating the trust
assets from the clatms of a benefi-
clary’s creditors.”

¢ TRUST PROTECTORS AND
TRUST ADVISORS ARE NOT
CONSIDERED FIDUGIARIES,

No doubt better creditor protection

can be achieved where an Indepen-
dent trustee Is given the discre-

tlonary authority to make distribu--

tions. A'frequent objection to this
srrangerhent Is the corresponding
lack of control that a beneflciary
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will have over the trust assets. To

- minlmize thls cor{cern, settlors

often give a trust protector the
power to remove and replace the

trustee. In the absence of state law

to the contrary, however, a
court could consider the trust
protector a fiduclary, thus
decreasing the possibllity of
finding someone willing to take

on the trust protector role. The

new Alaska law states that a
trust protector will not be held
accountable as a fiduciary.”

Additionally a settlor might
appoint a trust advisor who Is
‘personelly knowledgeable about
the benefidery’s circumstances to
asslst a corporate trustee. The
appolntment of an advlsor great-
ly improves the chances of fulfilling
the settlor's purpose. The new Alaska
law states that an advisor will not be
held accountable as a fiduclary:

SELF-SETTLED TRUSTS
Many of the protections applicable te

third-party beneficlary trusts also -

apply to self-settled trusts. But the
new law contains some very impor-
tant changes that apply exclusively to

self-settled trusts. In order: of Impor~ -

tance, they are:

¢« CORRECTION OF MAJOR DE-
FECT IN SELF-SETTLED LEGIS-
LATION. The new Alaska law reme-
dies a substantial defect contalned in
all other domestic self-settled trust
legislation: the lack of a definition for

a ‘pre-existing creditor.” In all

domestic self-settled jurisdictions, a
“pre-existing creditor” has the bene~
fit of what Is essentially an unlimited
statute of limitations to set aside a

transfer of assets as a fraudulent con-"

\Leyance.m A pre-existing creditor has
an undefined perlod of time to make
a fraud clalm because the creditor
might. not reasonably discover the
transfer of assets to & ust untll many

" years afterwards.

Consider this example: A doctor,
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unaware of any patient complaints,
transfers property to a self-settled
trust. Subsequent to the transfer, a
patient who was seen prior to the
transfer alleges he was negligently
misdiagnosed. Should this patient be
considered a “pre-existing creditor”
even though the patient’s claim was
unknown to the doctor at the time
the doctor transferred assets to the
trust? If so, the patient would be
allowed an unlimited period of time
in which to assert a claim that the set-
tlor's transfer in trust was fraudulent
and to have the transfer in trust set
aslde. As a result, no doctor, no con~
tractor or, for that matter, no indtvid-
ual who has ever been eéngaged In
business for any length of time, could
ever completely discount the possl-
bility of a "pre-existing credjtor” suc-
cessfully attacking the trust.

The new Alaska law defines a “pre-
existing creditor” as one wha either:

- = demonstrates, by a preponder-
ance of the evidence, that he asserted
a- specific claim against the settlor
before the settlor transferred assets to
the trust; or

« within four years after the settlor
transferred assets to the trust, files an
action in court against the settlor
asserting a specific cause of action
based on an act or omission (for
instance, a negligent surgery) that
occurred before the transfer.

* TIGHTENING THE DEFINI-
* TION OF A FRAUDULENT CON-
VEYANCE. Before the new Alaska
law was enacted, a transfer to a
self-settled trust could.be set aside
If the creditor proved a transfer in-
trust was “Intended in whole or in
part, to hinder, delay, or defraud.””
Unfortunately, that open language
gave creditors a huge arsenal with
which to attack a trust.

By its very nature, a self-settled
trust is meant “to hinder or delay” a
creditor. The term “hinder or delay” ls
contained in Section 4 of the Uniform
Fraudulent Transfer Act that has been
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adopted by Delaware, Nevada,
Rhode Istand and Utah.” The problem
created by the phrase “hinder or
delay” surfaced in the recent
Wyoming case of Brejtenstine v.
Breitenstine. In that case, the state
Supreme Court said: “Our case law
indicates that an ‘intent to hinder or
delay creditors’ is enough to consider

ESTATE PLANNING & TAXATION

I

the conveyance fraudulent even if
there was no actual fraud.”

Alaska has solved this problem
by deleting the two phrases “in
whole or in part" and “hinder or.
delay” from its statute. A settlor’s
transfer of property in trust can now
be set aside onty if a creditor can
prove the transfer was made with an
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