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The new Alaska Trust Act provides an opportunity for Americans in all states to create

trusts in Alaska that may help achieve legitimate asset protection goals.

’ ‘ he substantial concerns
held by Americans about
the potencial of financially
devastating legal judg-
ments have been a prima-

ry motivator for them to create truscs for

their own benefic in certain offshore

jurisdictions where creditors cannot, as a

general rule, attach the trust assets. Such

truses could not be effective in the

United Stactes because, as a general mat-

ter, the assets in a trust created under the

laws of virrually all srates! are subject to
the claims of che trust grantor’s creditors
to the maximum extent the grantor is eli-
gible to receive distnbutions in the dis-
cretion of a trustee, even if the transfer to
the trust was not in defraud of creditors.
However, effective April 2, 1997, cer-
tain self-settled crusts can be created
under 2 new Alaska law without subject-
ing the trust assets to claims of the
grantor’s fucture creditors. (The new law
also effectively repeals the sule against
perpeuuities for Alaska trusts.)? This arti-
cle discusses the Alaska Trust Act and
compares some of the effects of creating
a trust under that law to creating one
under the laws of certain foreign asset
protection havens. It begins by way of
background with a discusston about asset
protection afforded by trusts in general
and certain foreign asset protection trusts
(FAPTS) in particular.
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General Use of Trusts and Asset
Protection

A truse, partcularly a purely discretionary
one—that is, one where a trustee who is
not a beneficiary can withhold all distribu-
ttons to beneficiaries—can provide excep-
tional asset protection.? Usually, neither
the beneficial interest held by a beneficia-
ry nor the trusc assets are subject to claims
of any beneficiary’s creditors if the trusc is
irrevocable and so provides. In some juris-
dictions, trusts are autornatically so pro-
tected by statuce (chat is, they are
“spendthnft”); in others, they are
spendthrift only if the governing instru-
ment so specifies. They are also, as a gen-
eral rule, immune from claims of the
grantor’s creditors unless the transfer to
the trust was a fraudulent conveyance.

Despite those basic rules, the beneficial
interest of the grantor in a self-settled trust
(that is, one of which the grantor is a benefi-
ciary) and/or the trust assets themselves in
such a trust are subject for all time to claims
of the grantor’s creditors.* Nevertheless,
many countnies outside of the United States
(primarily, so~called “offshore™ junsdictions,
such as Nevis, the Cook Islands, and
Belize) have enacted statutes that specifi-
cally provide spendthnift protection for self-
settled truscs.
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10 NEW ALASKA TRUSTS ACT

About Fraudulent Conveyances

“Fraudulent convevances” are pre-bankrupicy transfers
(or obligations incurred) (1) that the debtor made with actu-
al intenc to hinder, delay or defraud his or her creditors or
(2) (a) for which the debtor received inadequate considera-
tion (usually less than “equivalent value”) and (b) at the
time or as a result of the transfer the debtor was insolvent,
undercapitalized, or unable to pay his or her debts as they
matured. Fraudulent conveyances may be defined with ref-
erence to the Bankruptcy Code or under applicable state
law. The Bankruptcy Code permits such transfers to be set
aside only if made within one year before filing of the peti-
tion, but many states permit reference to a much longer
period, especially in the case of wansfers to family members.
Avoided franduient conveyances are “brought back” into
the debror’s estace, usually for distribution to the debror’s
creditors.

In general, it is only persons who are creditors at the time
of the transfer who can set aside a aansfer made without
consideration by one who 1s or will thereby be rendered
insolveng, although the creditors’ claim need not be reduced
to a judgment. As to subsequent creditors, proof of actual
‘ntent to defraud is usually required. By contrast, those who
pecome creditors after the transfer can attack transfers made
where insufficient assets are retained for future business
needs of the debror.”

*For a detailed analysis of frandulent conveyance law, sec a series of articles by
Neal Wolf written for the Jowrmak “Understanding the Uniform Fraudulent
Transfer Act and [ts Application in Creditor Artacks,” Vol. [, No. 1 (Sep/Oct 1995);
“Understanding the Uniform Fraudulent Conveyance Aet and Is Applicadion in
Creditor Ateacks,” VoL 1, No. 4 (Macd/Apr 1996); “Converting Nonexempt Property
10 Exempt Property in Preparation for Bankrupicy,” J. of Asset Proe, VoL 1, No. S
(May/Jun 1996); “Fraudulent Conveyance Law as Contained in the U.S.
Bankruptey Code,™ Vol. 1, No. 6 (Jul/Aug 1996); and “The Right of ‘Funure
Creditors’ Successfully to Maintain Acdons Under Fraudulent Conveyance
Statutes,” Vol. 1, No. 6 (Jul/Aug 1996).

General FAPT Characteristics

Subject 1o certain exceptions and special
rules, trusts formed in certain foreign
jurisdictions provide asset protection in
several ways:”

o Some prokibit the enforcement of judgments
rendered in other countries. As a conse-
quence, a judgment obtained from a
United States court, for example, cannot
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be enforced by the local courts. This will
require the creditor to bring suit in cthe
forecign country and to retry the case
there. Difficulty in obtaining junsdiction
over certain parties and witnesses may
mean thar it is impossible for the claimant
to successfully prosecute the suit,

All, or almost all, lasoyers in that jurisdic-
tion may be “conflicted” out. In other
words, the local lawyers mav render ser-
vices to the institution that is the local
trustee and may not be able to, or may
choose not to, bring suit against that
institution in its capacity as trustee of
the trust that holds the assets which the
debtor has transferred to the trust. (In
some of these countries, lawyess may
not render services for a contingent fee.)

Fraudulent conveyance law can be very
debror-friendly in many jurisdictions. Some
of the jurisdictions do not have fraudu-
lent transfer rules® or have extremely
shorc statutes of limitations within which
one can claim a transfer was fraudulent.”
Generally, the trusts in these countries are
Jully spendthrift even if the grantor is a bene-
Jreiary. These jurisdictions have repealed
the rule (derived from the 1570 English
law known as the Statute of Elizabeth)
providing, in substance, that the assets in
the trust are subject for all time dunng
the grantor’s lifetime to claims of the
grantor’s creditors. Under this rule, credi-
toss of the grantor can reach the trust
assets even though the transfer to the
trust was not fraudulent and even though
the grantor holds no entitlement to
receive any property from the trust bur
simply is a person to whom the trustee,
other than the grantor, may, in the exer-
cise of discretion, distribute trust assets.

An Alaska trust can only provide the

last of these benefits. In other words,
alchough an Alaska truse, under that state’s
law, may be structured so it is free from

C

laims of the grantor’s creditors if the

grantor is merely eligible, and not enti-
tled, to receive distributions from the
trust, it will not provide the additional



practical barriers that are often present
with respect to FAPTs.™ For example.
under the full, faich. and credir clause of
the LS. Consnitution. Alaska courts are
required to enforce judgments of the sis-
ter sraces. However, u judgment against
one person 1s not eaforccable against
anocher person, including a trust, unless a
special rule applies.” Nonetheless. in the
case of bankruptey. the U.S. Bankruptey
Courc’s reach will extend to virwually all
persons in the United States, inctuding
the Alaska trustee of an Alaska trust,
whereas the Bankruprev Court may have
no jurisdiction over an FAPT.10

Interest Attachable Only to the Extent
of the Grantor's Interest. Even the
broad rule contained in Section [356.2 of
the Restatement (2d) Trust is limited to
the extent of the grantor’s interest in the
trust. For example, if the grantor has
retained the right to the income but no
portion of the principal, only the grantor’s
income interest is attachable. Alchough it
might seem thac an income interest will
have little practical worth where it will
terminate upon the death of a person
whose life expectancy cannot be predict-
ed with assurance, a court might direct the
termination of che trust and the distribu-
tion of the trust assets to the person own-
ing the income interest and to che remain-
dermen in accordance with their respec-
tive actuarial interests in the truse.!!

In any case, at least a few courts have
held that credicors of the grantor coutd not
demand payment of any portion of the
trust assets where the grantor was merely
eligible and not entitled to receive distribu-
tions from an American trust. Perhaps, the
leading case is Hergog v. Commissioner,'? a
tax case involving a New York trust, in
which the court held chat credirors of the
grantor could not actach any part of the
trust property when the grantor was only
eligible but not entitled to receive truse
distributions.

Herzog was decided by one of the great
judicial panels, consisting of Judges
Learned and Augustus Hand and Judge

NEW ALASKA TRUSTS AT

Chase. The court’s analysis seems com-
pletely sound. However. an intermediate
courc of the State of New York held. in
effect. to the contrary of Hersog in
(anderbilt Credit Corp. ©. Chase Mankattan
Bank, N'4.'¥ In fact, the Vanderbilr court
notes that Herzog is contrary to its holding,
Recently, in /r re Larry Portnoy, the U.S.
Bankruptey Court analvzed New York law
consistently with Vanderbilt. Even though
the Portnoy court cited Herzog, it failed to
mention that its holding was contrary to
(anderbiir and it failed co actempt to distin-
guish Herzog ot cniticize its reasoning.
Porrnoy, which will be discussed in more
detail subsequently, clearly presented
facts that were disturbing to the court.
\Without much question, the court wanted
to find that the grantor’s creditors could,
as a matter of New York law, attach the
assets in the crust. Alchough virtually all of
the Portnoy court’s statements about New
York law are dicta, they nonetheless
almost certainly convey the court’s belief
that creditors can attach the property in a
New York trust to the extent the trustee is
authonzed, even if not direcred, to dis-
tribute the crust property to the grantor.

Ukl and German, both also tax cases,
held that creditors of the grantor cannot
artach the rrusc assets under Indiana and
Maryland law, respectively, if the grantor’s
intcrest in che trust is purely discretionary.
Nocwithstanding these cases, few
Americans have seemed willing to wager
any significant pare of their wealth in
American trusts for their own benefic to
effect asset protection. However,
Americans appear to have been willing to
place literally trillions of dollars in asset
protection trusts outside the United States
in those junsdicrions that have clear statu-
tory rules for asset protection for self-set-
tled trusts.!* Now the adoption by Alaska
of a clear staturory cule that properey in an
irrevocable Alaska discretionary truse is
not subject to the claims of the grantor's
creditors may cause some U.S, individuals
to consider using Alaska rather than
FAPTs for asset protection as well as
estate planning.
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Should Alaska [Law or the
Debrtor’s State’s Law Govern?

Using Portnoy as an Illustration. The
stgnificant aspect of the Porznoy decision is
not 1cs failure to address the Herzog case.
Rather, it was the fact that in determining
whether the New Jersey debtor, who had
failed to disclose his interest in a Jersey
(Channel Islands) trust he had recently
established, was entitled to a discharge in
bankruptey, the court analyzed his credi-
tors’ rights with respect to the trust under
principles of New York law. Even though
the facts in this case are somewhat
extreme, they are instructive, perhaps, of
conduct that will bring on a court’s wrach
and how a court will struggle to produce a
result to avoid what it perceives to be a
clearly abusive sicuation,

Portnoy’s financial problems started
when he guaranteed the indebredness of
his 100%-owned corporation’s debt to
Marine Midland Bank in 1987 Tn Augnst
1989, Portnoy created a Jersey trust for
which he and his children were beneficia-
ries. The evidence indicated chat Portnoy
then knew chat the corporation was in
trouble and by December 1989 it default-
ed on its loan. Marine sued Portnoy on his
guarantee in New York State Supreme
Court. During sectlement discussions,
Portnoy misrepresented, among other
things, that his assets “were all gone” due
to expensive experimental cancer treat-
ments. When the settlement discussions
failed, Marine obtained a judgment against
Portnoy and discovered that he had estab-
lished an FAPT and that he concealed the
transfer of his salary payments to his
daughter, and, latey, to his wife. Once
Marine obtained a garnishment order
against him, he filed a Chapter 7 proceed-
ing in the hope of obtaining a discharge.

Among other issues, the court turned s
analysis to whether Jersey law or New York
law should apply, given the language in
the trust that it 1s to be interpreted under
Jersey law, Judge Brozman stated it was
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not necessary to determine whether the
state or federal choice of law rules govern
here because they yield the same result.
Both rules provide in essence that the law
of the jurisdiction having the greatest
interest in the litigation shall apply.'S

The court in Portnoy concluded that
“the trust, the beneficiaries, and the rami-
ficauons of Portnoy's assets being trans-
ferred to the crust have their mosc signifi-
cant impact in the United States...and
that application of Jersey’s substantive law
would offend strong New York and federal
bankruptey policies” !

The court seemed especially infuriated
by the debror’s contention that the court
had no jurisdiction even to consider the
trust in determining whether he was enti-
tled to a discharge in bankruptcy. In sub-
stance, in determining whether the debtor
should be denied a discharge in bankrupt-
¢y, the court concluded that the credicor’s
rights to his interest in the crust would be
determined under New York law,!?
Perhaps, most significant, the court found
under the circumstances (apparently, cspe-
cially because (a) the trust was created
shortly after the loan was obtained from
the New York bank that was the creditor in
the action and at a time he knew of the
financial troubles, (b) he could remove and
replace the trustee at will and seems as
though he could appoint himself, and (c)
the court’s apparent finding that the
debtor was not a mere beneficiary of the
trust but retained dominion and controf
over the trust assets) that the debtor him-
self could have believed that New Yock
law, not Jersey law, would govern the trusc

Pretty clearly, these represenced “bad
facts” to the court and, no doubt, the adage
“bad facts, bad law” has to be considered.

The Portnoy case appears to be the
exception, based quite apparently on its
exceptional facts, to the general rule that
the grantor or settlor of a trust can specify
and thereby control what law governs
spendthrnift protection of a trust.

Analyzing Bankruptey Law. Unfortunacely,
it is not cerain whether a court will apply



Alaska law or the law where a debtor or cred-
icor resides to detcrmine the validity of a
spendthrift self-sectled trust. On cthe one
hand, the validity of such a trust may be gov-
emed by the jurisdiction designated by the
settlor in the trust agreement. 18

Section 541(c)(2) of the Bankruptey
Code excludes from the debror’s estate a
debtor's beneficial “interest in a trust that
is subject to resurictions on its transfer
which restrictions are enforceable under
applicable nonbankruptcy law.” The leg-
islative history of the Rankruptey Reform
Act makes it clear thac this section is
intended to protect spendrhrif trusts. 19
Because the grantor may specify?® what
state law controls, it seems that that state’s
law should be the applicable non-
bankruptey law.

On the other hand, some commentators
believe that the choice of law to deter-
mine a credicor’s rights should be subject
to the “governmental interest” or “signifi-
cant relationship” test. The factors used
to make such determination are:

* the needs of the interstate and interna-
tional system;

¢ the relevant policies of the forum;

* the relevant policies of other interested
states and the relevant interests of those
states in the determination of the partic-
ular issue;

* the protection of justified expectations;

® the basic policies underlying the particu-
lar field of law;

® the certainty, predictability and unifor-
mity of result; and

® case in the determination and applica-
tion of the laws to be applied.?!

Provisions of the Alaska Trust Act. As
analyzed subsequently, the Alaska Trusc
Act requires a significant connection to the
state for its law to apply. Assuming, there-
fore, that the settlor of an Alaska trust has
not engaged in 2 fraudulent conveyance
(even under the law of her state of domi-
cile) the Alaska trust law should be given
full faith and credit. The greatest degree of
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The Rule for Making the Trust Alaskan

The Alaska statuce provides an explicit rule as to what
nexus is adequate to make a trust an Alaska trust for both
the purpose of avoiding the rule against petpetuities” and
the purpose of creating a trust that will not be subject to
claims of the settlor’s creditors. First, some of the trust
assets must be deposited in Alaska and be adminiscered by
a “qualified person.” “Deposited in Alaska™ means holding
some assets in a checking account, time deposit, cectificate
of deposit. brokerage account, trust company fiduciary
account, or other similar account located in Alaska. A “quali-
fied person” is an Alaskan domiciliary or an Alaska trust
company or bank. Second, the Alaskan crustee’s duties must
at least include an obligation to maintain records for the
trusc (on an exclusive or non-exclusive basis with other
trustees) and the obligation to prepare or arrange for the
preparation of income tax recurns that must be filed by the
trusc (again on an exclusive or non-exclusive basis with
other trustees). Third, part of the administration must occur
in the state.

*Although four other jurisdictions (Delaware. Sopth Dakota, Idaho, and
Wisconsin) allow trusts o last perpetually in their jurisdictions, no statutory guid-
ancc is provided by their laws as to what connection or nexus is sufficient o cause
their state's law o apply to the trusc

certainty may be achieved by an Alaska
domiciliary transferring her assets located in
Alaska to an Alaska trust and having an
Alaska trustee alone hold the power to
make or withhold distributions. The non-
domicihary of Alaska may be well advised
to consider having an Alaska trustee alone
hold che power to make or withhold distri-
butions and using interests in an Alaska
limited habtlity company or limited partner-
ship as the funding assets of an Alaska trust
in order to establish further the adequate
contacts with Alaska to sustain a “signifi-
cant relationship test” in the event a court
determines to use thac test rather than the
rule that the grancor can direct conclusively
in the instrument what law will govern.

In any case, as one leading commenta-
tor states, “Whether the bankrupt’s inter-
est as a cesrur que 1rust [(i.e., beneficiary))
was, at the time of bankruptcy, assignable
or transferable, or subject to attachment,
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Bankruptey
Court.”
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seizure or judicial sale. i1s 2 matter general-
ly o be determined by the law of the state
where the crust has its sicus. [Footnote
omitted.}’?2 Another leading commenta-
tor similarly remarks, “As a general rule,
the validity of a spendchrift clause or other
protective trust provisions concerning a
living trust is governed by the jurisdiction
that administers the trust, as designated
by the secclor.”® However, this situs rule
will not protect the property in an Alaska
trust from claims of the grantor’s credicors
even under Alaska law if the cransfer to it
was made with intent to defraud creditors
of the grantor or in certain other cases.?*

In another recent case involvin a for-
eign trust and “bad facts,” the result was
similar to Porznoy. In In re Brown,® two
Belize trusts created by another individual
in late 1989 and 1990 for an Alaska
accountant and his spouse who filed
bankruptcy on March 31, 1995 after a
creditor obtained a $1.4 million judgment
against them. The court described the
trusts as common law business trusts, also
known as Massachusetts trusts. Both
incorporated features found in corpora-
tions and trusts. Even though it is unclear
from the decision, it appears that neither
the creator of the trust nor the rrustee,
who were both individuals, was domiciled
in Belize. After formation, the trust issued
certificates to the accountant and his
spouse, and they becamc the “president”
and “secretary” of the trust. One of the
trusts containcd significant assets. The
court found that (1) neither trust conduct-
cd any business activity in Belize, (2)
none of the crust assecs were placed in cthe
hands of the trustee, 26 and (3) che trustee
never controlled any of the trust assets.
Apparently, the creator and crustee of the
trust had not signed a single trusc docu-
ment since the trust was formed in 1989
and, in fact, the debtors had the ability to
withdraw assets from che trust wichout any
incecference from che trustee. The court
concluded that the trusc wich significant
assets was “simply a sham” and thart the
assets of both trusts were included in the
debrors’ bankruptcy estate.
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Even though both crusts stated that
they were governed by Belize law, the
courc did not apply such law. After citing
conflict of laws principles, the court rea-
soned that the policies of Alaska would
not be served by applying the laws of
Belize. The court cited old AS 34.40.110%
and concluded that the debtors trans-
ferred assets to the trusts o hinder, delay
or defraud future creditors. The court
applied a six-year stacute of limitation to
the conveyances to the trusts in 1989 and
1990 and ruled that the limitations period
did not begin to run untit after the $1.4
million judgment was entered on
February 10, 1995.%8

As mentioned, an Alaska crust, unlike a
foreign crust, will be subject to the juris-
diction of the United States Bankruptey
Courr; it will not be necessary for the
court to determine whether non-U.S. law
should apply. Alaska has a “full fledged™
fraudulent transfer rule thac applies to
transfers to Alaska trusts and has a four-
year statute of limitations within which
any person who was a crediror at the e
the transfer to the trust occurred may
bring suit. The result that the courts in
Portnoy and Brown clearly wanted to reach
(that is, that the debtor should not be
granted a discharge in bankruprtcy) would
not have been necessary had the crust
been created in Alaska because the Courts
would have had direcrt jurisdiction over
the assets which could be added co the
bankrupt’s estatc and distribuced to credi-
tors if the courcs found thac che trusts
wcrc shams or the transfers to them were
fraudulent conveyances.??

Overview of the Alaska Trust Actc

The new Alaska Trust Act®® provides that
a person who, in writing, transfers proper-
ty in trust may provide thac the interesc of
a beneficiary may not be voluntarily or
involuntarily transferred before it is paid
or delivered to the beneficiary.! The Act



further provides that if the trust contains
such a cransfer restriction, no creditor
existing when the trust is created, no per-
son who subsequently becomes a creditor,
and no other person may satisfy a claim
out of the beneficiary’s interest in the
trust unless one or more exceptions apply.
AS 34.40.110(b) provides four exceptions
whereby the spendthrift rule will not pro-
tect the assets from creditors:

1. 10 the extent that the settlor retains the
power to revoke or terminare all or part of
the trust without the consent of a person who
has an adverse interest. Howeves, a power
to revoke of terminate does not include
the mere right to recetve a distribution
of income, corpus, or both in che discre-
tion of anocher person, including a
trustee, other than the settlor of the
{rust; a power to veto distributions from
the trust to another beneficiary; or the
retention of a testamentary special
power of appointment. The latter two
powers may be retained by the grantor
o prevent the gift from the truse being
complete for Federal gift tax purpos-
es.3? However, retention of such pow-
ers will cause the assets to be includ-

able in the gross estate of the grancor at
death.?’

2. To the extent that the trust sncome and/or
principal must be distributed to the settlor.

3. To the extent that at the time of the transfer
to the trust the settlor was in default by 30
or more days in making a payment due
under a child support judgment or order:

4. To the extent rhe transfer was intended, in
whole or in part, to hinder, delay, or defraud
creditors under the Alaska fraudulent trans-
ferlaw.34 However, an action co claim
cthat the transfer was fraudulent may not
be commenced unless the claimant was
a creditor when che trust was created
and che action is brought within the
later of four years after the transfer to
rhe trust was made or one year after the
transfer is or could have been reasonably
discovered; otherwise, if the claimant
becomes a credicor after the transfer, the
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creditor may rmaintdin an action con-
tending the transfer was fraudulent only
if 1t is commenced within four years
after the transfer to the crust.

To remove any other uncertainty, the Act
sets out a limication that further restricts
other challenges to Alaska trusts. EExcept as
provided in AS 34.40.110, an Alaska trust
cannot be challenged or sec aside on the
grounds “chat the trust or cransfer avoids or
defeats a nght, claim, or interest conferred
by law on any person of a persona) or busi-
ness relacionship with the settlor or by way
of a marital or similar right.”3>

The foregoing means that if the settlor
is not in defauft by 30 or more days of
making a child support payment, the
transfer was not intended to defraud cred-
icors and cthe grantor retains no power to
revoke or terminate the trust or cthe
mandatory right co receive a distribution,
creditors of che grantor should not be able
to reach the assets in the Alaska trust. If
the grantor rerains the power to veco a dis-
tribution to other beneficiaries and a spe-
cial cestamencary power of appointment or
similar right, the transfer to the crusc will
not be complete for gift and estate tax
purposes even though it is not subject to
the claims of the grantor’s creditors. On
the other hand, if the grantor retains no
such power to veto or power of appoint-
ment or similar righe, the cransfer to the
trusc will be complete for estate and gift
tax purposes.’®

Alaska Trusts vs. FAPTS

Although an individual is now able to cre-
ate an Alaska crust of which he or she is a
discretionary beneficiary that will be pro-
tected from his or her creditors, an Alaska
trust in the end may not offer the same
degree of protection from creditors that
may be afforded to a trust created in one
of the offshore jurisdictions, such as the
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Cook Islands, Nevis, or Barbados for the
various reasons outlined previously.
Hoawever, in at least-three ways, an
FAPT may be less desirable than an
Alaska rrust. First, clients may be con-
cerned about political risk and their unfa-
miliarity with the legal system in these
offshore jurisdictions. Second, the new
extensive “ant-FAPT” reporting provi-
sions added to the Incernal Revenue
Code?? will not apply to an Alaska trust.
Third, the hostilicy expressed by the U.S.
Bankruptey Court in Porznoy and Brown
probably would not arise with respect to
an Alaska trust because of the strong
Alaska fraudulent transfer rule (and its
rather long statute of limitations), and the
fact chat the assets in the trust will be sub-
jece to che jurisdiction of the U.S. courts.38

Planning Opportunities

The Alaska financial communicy hopes to
generate far more interest through this leg-
islation than from those merely seeking to
protect their assets from creditors. In fact,
Alaska may become the new frontier in
cutting edge dynasty trusts, which, until
now, were being promoted almost exclu-
sively by South Dakota and Delaware.®

By featuring no state income t2x, a repeal
of the rule against perpetuities, and the
self-sertled truse rule, Alaska can now offer
estate tax benefits which, previously, could
only be accomplished by going offshore.

As noted, if the grantor’s creditors can-
not reach the trust corpus or income, the
transfer to the trust will be deemed a com-
pleted gift. %0 Furthermore, by creating a
nongrantor trust and allowing for accumula-
tion of income, the trust’s income should
not be subject to state income tax in the
settlor’s domicile (nor in Alaska) and the
trust will grow for the benefic of future
generatons. Accordingly, clients who have
been reluctant to part with cheir assets
during cheir lifetimes to ucilize their uni-
fied credits and gencration skipping trans-
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fer exemptions can now make such trans-
fers to their Alaska trusts. By doing so, all
future appreciation will he removed from
their estates notwichstanding that they
rerain discretionary beneficiaries of the
trust. Knowing that if their financial cir-
cumstances change the trustee may exer-
cise discretion in cheir favor, the settlors
can, perhaps, be more at ease in making
such dispositions.

Conclusion

Even though not providing all of the prac-
tical protection that may be available
through similar trusts created in offshore
jurisdictions, many Americans will prefer
for their assets to remain in the United
States by creating asset protection trusts
in Alaska. For those individuals, Alaska
trusts may be a preferred solution. In fact,
when considered in conjunction wich the
estate planning and income tax benefits
available, Alaska becomes an attractive
trust situs for more than its asset protec-
tion (or its great fishing). W

A lisspuri Revised Statutes § 456.080 appears w allow the
creation of a “creditor proof™ trusc for the benefit of a ¢lass
on a discrctionary basis that includes the sctelor of the
trusc in certain eircumstances. [ s vnelear, however, what
ConNection of NEXUS 1§ necessary to come within the
starute. Also, as discussed lacer, three tax cases suggest
that it may be possible to create self-setcted trusts for
one's own benefit but be heyond the reach of creditors in
Indians, Maryland. and New York, in some cases. Estate
of UKl v, United States, 241 F.2d 867 (7¢h Cir. 1957);
Estate of German v. United Suates, 85-1 USTC q 13.610
(Ce CI. 1985); and Herzog v. Comm't, 116 F.2d 591 (2d
Cirt. 1941). Howcvcr, the conclusion rcached by the
Fedceral courts in these cascs may be differcat from thosc
rczched by saate courts. Cf. Vanderhitt Credit Corp v. The
Chase Manhattan Bank, 100 AD 544, 473 NYS 2d 242 (2d
Dep't 1984) with Herzog v. Comm’s, supra.

ZAIthough beyond the scope of this article, perpetual Alaska
trusts may offer additional financial, ax, and cstate planning
bencfis. A perpetua) rrust now can be creared under the law
of Alaska which imposcs no income tax. Among other things.
this means that if the teust is not 2 grancor trust (Causing the
incomc to be awnbuted directdy to the grantor), state (and
locat) income t2x can be forever avoided o the extent that
trust income is not curently disuibuted o beneficiaries who
are mx residents of states (or localicies) that impose income eax.
“Sce Restatement (2d) Trusts, § 155,



Restatemenr (2d) Trusts, § 156.2.

“For 2 morc deailed discussion of the usc of FAP'TS. sec
G. Rothschild. "Establishing and Drafting Offshore Assct
Protection Trusts,” 23 Escate Planning 264 (Feb. 1996).
%Sce, ¢.g., Betize Trusts Act, 1992 § 7(6).

’Sec. ¢.g.. International Trusts Act ((984) of the Cook
Islands, as amended, § 13K(1) (prohibirs any action brought
(o set aside 2 transfer to 2 trust unless such acdon is com-
menced within two years of the transfer 10 the trusi). Bruce,
“Shutoing the Door on Deccit.™ Shore to Shore (April 1997):
and, scc, ¢.g. Intematonal Truses Act of the Cook Islands as
modificd by the Tniernational Truses Amendment Act 1995-
1996, § 13B (An international trust and a dispasition to such
a trusr shal) not he frandulenr against a creduor if sculed or
the disposition takes place after o years from the datc the
creditos’s causc of action acerued, or if settled or the disposi-
tion takes place before the expiration of 1wo years from the
date the creditor's cause of action acceued, the creditor fails
to commence an action before o year from the date of the
secalemenc or disposition ok place). Sce also C. Bruce and
W. Wojewodzkik, “Will the Orange Grove Case Have a Long-
Term [mpact on the Cook Islands® Asset Protection Trusc
Law?" J. of Asser Prot., Vol. 2, No. 3 (§an./Feb. 1997), and
515 South Orange Grove Owners (et al) v. Orange Grove
Partners (CA 1795 and CA 31/96).

$Howcever. an Alaska trust may include a change-of-situs
clause to remove the crust and its assets Lo a more favor-
able foreign jurisdiction.

9See, e.g.. Nadional Shawmut Bank v. Cumming, 325
Mass. 457 (1950). holding that a New York judgmenc
agatnst the esuare of the grantor for an elective share incer-
cst (i-¢., 10 a minimum share) of the geantor's estate was
not cnforceable againsce a revocable trust thac che grantor
had created 1in Massachusers and of which a
Massachusctis bank was the trustec.

10Cf. 1n re Latry Portnoy. 201 BR 685 (SDNY 1996), [n 1c
Brown, 4 Ak. Br. Rpu 279 (Bkrptcy. D. Alaska, 1995).
NCH. 1n re Constance Morgan, NYL] (Surr. Ct. Nassau
Co.. May 4, 1989) 28.

?Herog v. Commissioner, 116 F. 2d 59¢ (2d Cir. 1941).
1Wanderbilc Credit Corp. v. Chase Manhattan Bank. NA.
100 AD 2d 544, 473 NYS 2d 242 (1984).

WSec statement of U.S. Representative Sam Gibbons con-
aincd in Probate & Praperty (Masch-April 1997) ac 48
($644 billion (ransferred to truses in Luxembourg, the
Bahamas and the Cayman Islands through 1993).

YThis analysis is consiscent with § 403 of the Restatement
(34d) of Foreign Relations Law of the United Scates (1987).
4Porenoy. 201 BR 685, 697.

"This was so even chough che debeor was a residenc of
New Jersey. The creditor was a corporation domiciled in
Necw York and that is where the contractual arrangement
leading 1o the indebtedness apparently arose.

(¥Sec, e.g., In re Remingeon 14 BR 496 (Bkprey. D. NJ
1981) (couct applics law of Pennsylvania {which trust was
created under) (o dercrmine extent to which a New Jersey
beaeficiary’s right (o income and pnncipal was available to
ceedirons). Sce also Restatement (2d) Conflict of Laws, §
273 enmment b, (1971). [f the erust holds real estate, how-
cves, the law of the situs of the propersty will govern.
Restatement (28) Conflice of Laws, § 280 (1971).

YHR Rep. No. 595, 95th Cong., 1st Sess. 369 (1977).
WResrarement (24) Conflict of Laws, § 273 comment b.
HRestatement (2d) Conflices of Laws § 6(2). Sec, e.g.. 1n
rc Consoliduted Equines Corp.. 143 BR 80 (Bkrpey. ND
1992): In re Kaiser Steel Corp.. 87 BR 154 (Bkrprey. Cola,
1088). In rc OPM Leasing Services lac., 40 BR 380
(Bkrprev SDNY 1984).

NEW ALASKA TRUSTS ACT

224A Collicr on Bankeuptey, § 70.26 ac 364-365 (14¢h Fd.).
Sce also, In re Remingon, 14 BR 496 (Bkrpeey. D. NJ 1981).
2P Spero. Assct Protection (Warrca, Gorham & Lamont
1994 20d 1997 Cum. Supps.). 9 7.01[2).

2 Othct conditions may also apply. For example.
spendthtift protection is not available in Alaska to the
cxtenc at the time of the transfer of assets 1o an Alaska
trust the grantor may be in defaulc by 30 or more days nf’
making 3 payment due under 2 child suppost order. AS
34.40.110(b)(4).

24 Ak. Be. Rpr. 279 (Bkrpicy. D. Alaska 1095).

*Pe haps. somewhat similarly. the couct in Portnuy stated
that it did not know whether the trust assets were in the
United States of Jerscy. 201 Bkrprey. 685, 698, n. V1.
UThe Alaska Trust Act (SCS CSHB 101(JUD)) mods-
fied Alaska Scatutcs (AS) 34.40.110, which prior to
April 2, 1997 provided: “A deed or gift. a convcvance,
or a transfec or assignment, oral or writcen, of goods
and chatcels or things in action made in trusc for the
person making the deed, convevance, transfer, or
assignment is void as against the creditors, existing o¢
subscquent. of the person.”™

ZANew AS 34.40.010(d) now provides a four year statute of
limitations from the date of transfer of assets to a teust for
filing a claim ¢o set aside the ransfer.

I There may be a2 more global “political”™ reason why
U.S. courts will fully respect Alaska law on self-settled
trusts created there. If che ULS. courts refuse to apply
Alaska law, any Amencan sceking asset protection
theough a self-scttled truse will he driven offshore rajs-
ing all of the pracceal barricrs 1o any U.S. court secking
access to the trust asscts when it would be appropriate
to do so (c.g., when che transfer (o che truse was a fraud-
ulenc conveyance) and resulting in the undesreporung
of trusc income which is rampant as to FAPTs and which
was the primary reason for many of the 1996 changes o
the Interna) Revenue Code celating to FAPTS. Sec
statement of U.S. Representative Sam Gibbons con-
tained in Probate & Property 48 (March-April 1097) that
only $1.5 billion had been reporied to the IRS through
1993 on 3644 billion transferred to trusts in
Luxembourg, the Bahamas and Cayman Islands.
WAlaska Trust Act, Chapter No. 6, SLA 1997

31AS 34.40.110.

RReg. §25.2511-1(c).

BIRC §§ 2036(aX2). 2038(a).

1t is possible that a court would detcrmine (hac the
statuce of [imitations of the grantor's domicile scate (or
anothcr stace) should be applied rather thaa the one pro-
vided under the new Alaska law:. Cf., c.g.. Ferrari v.
Barclays Business Credic, Inc.. 108 BR 384 (D. Mass.
1989). This could mean a shorter, longer, or “diffcrent”
statute of lisnitations.

YAS 13.36.310.

WGee, c.g- PI.R 9332006 (not precedent) 2nd Rev. Ryl
76-103, 1976-1 CB 394.

Gcc, e.g. IRC § 6048.

®Alchough it is not necessary to make the trust valid, the
existence of an Alaska trust may be registered with any
Alaska probate court and thereby make its existence a
mactct of public record. Doing so may further demonstrate
that the grantor was acting with the cleanest of handx.
Sce. gencrally. AS 13.36.005-020.

MGee. generally, Zanusky, Blatemachr & “Thwaires.
“Alaska Trusts Offer Ncw Escate Planning,
Oppocunicies,” Fsate Plunmiag Alert (June (997} st 3.
Sec. e.g PLR 9332006 (am proccdead): Pantazzi v.
Commissioners, 23 10 182 (1934) aw. 1962-1 CB 4.
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